








THE 


NEW JERSEY LAW JOURNAL. 


PUBLISHED MONTHLY. 


+ : pee - 
VOL. XXVI. OCTOBER, 1903. No. 10. 














EDITORIAL NOTES. 


To the surprise of a great many people, and especially of members 
of the Bar, who as a class favored the project, the constitutional amend- 
ments submitted to the voters of the state on September 22 failed of 
adoption. There was a light vote polled—about ten per cent. only of 
the total in the state. In some polling places it is said that only two 
votes were cast, but we can hardly credit this. The majority against 
the amendments were a few thousand. Certainly it was expected 
that the amendments would be carried, because the judges of the state, 
with scarcely an exception, and a great majority of the members of the 
Bar, desired the creation of a new Court of Appeals, and they also sup- 
ported, if even half-heartedly, the Chancery court changes. Everybody 
conceded that the changes to be made were not ideal, but as they seemed 
to be, in the judgment of our leading lawyers, the best that could be 
obtained at present, the view was quite universal that the amendments 
would be carried. The discussion awakened by the amendments was 
interesting and may be profitable in the future. Among the contribu- 
tions which found their way to the public prints was a very excellent 
one by Mr. Justice Fort, who was “interviewed” on the subject at Spring 
Lake, and another by Vice Chancellor Pitney, whose address before the 
Morris County Bar Association was also published and threw considera- 
ble light upon the workings of the courts. The opposition to these 
amendments was not specially organized except, as it seems, by the 
trades unions. Discussion in opposition was desultory. The most 
active man to write against the amendments was our contributor, Mr. 
Charles H. Hartshorne, whose numerous articles on “Antiquated Courts 
and Miscarriage of Justice” in the courts of New Jersey, which have 
been running in the Journal for the past year or more, have shown 
quite clearly his ground of attack. He contributed one or more articles 
to the press that were extensively copied, but they met with no decided 
approval upon the part of the leaders of the Bar. Mr. Hartshorne has 
presented an array of facts concerning “miscarriage of justice” that are 
almost startling, and they can not fail to have some influence when 
the time comes for another reorganization of the courts of this state. 
Just how far our general system is responsible for these “miscarriages 
of justice,” and how far they might arise under a different order of 
things, one can not speak with absolute clearness, but it does look as 
if in the near future there should be some reformation in the matter of 
obtaining exact justice, without unnecessary delays, in all classes of 








290 THE NEW JERSEY LAW JOURNAL. 


suits brought in New Jersey. The whole subject may well enlist the 
attention of the State Bar Association, now that it has failed to secure 
the adoption of the amendments. A few lawyers might like the delays 
and uncertainties of the law, because it proves a fat thing for their 
pocketbooks, but the majority of the Bar of this state are honest 
attorneys who do not delight in delays or uncertainties, and who know 
that legitimate legal business would be vastly increased if it were thor- 
oughly well understood by the public that, whenever an appeal is made 
to the law, the response will be quick and sure and based on “the equity 
of right.” 





Too late to be of real service in moulding public opinion against 
the amendments came an exhaustive letter on the subject from Mr. 
Cortlandt Parker, of Newark, now the oldest and probably the ablest 
practitioner at the Bar in this state. Why Mr. Parker chose to wait 
until September 18 to publish a letter concerning amendments to be 
acted upon September 22 we do not know, but presume that he simply 
desired to put on record his protest against the changes suggested, and 
which he thought—it seems mistakenly—would be adopted by the 
people of the state whatever his judgment might be. We should like 
to have seen the letter in print at least two months earlier, so that a 
full and fair discussion could have been made on some of the difficulties 
which he said would be experienced by the change. For example, he 
declared that “not till the legislature acts can we know how many 
judges shall sit in Chancery. As soon as the amendments fully operate 
the present Vice Chancellors and the Chancellor lose their positions ; 
and no Court of Chancery will exist till the legislature and the governor 
act.” He held, what has also been our own judgment concerning the 
matter, that there was great likelihood of conflicting jurisdictions between 
the various Vice Chancellors, all of whom would have equal powers to 
make and unmake orders. In other words, he saw great confusion 
to result from this new disposition of equity powers; thought the 
Supreme court was to be robbed of its jurisdiction and dignity ; declared 
that the various higher courts are not over-worked, and, if they are, 
that the true plan is to increase the number of Circuit judges, etc. The 
following is the conclusion of his long letter, which made almost six 
columns of small type in the Newark “Daily Advertiser: “We now 
have a Court of Chancery, perfectly satisfactory; a Chancellor, consti- 
tuting the court, and left, by the change proposed, to remain as the 
ordinary, the judge of the Prerogative court. The amendments leave 
him his title and his duty as ordinary, but take from him two great 
functions—his membership and presidency of the Court of Errors and 
his right to select the Vice Chancellors. Surely, that power should not 
be taken from him. The Governor must depend upon the information 
of others in order to make proper appointments. The Chancellor him- 
self knows the merits of every member of the Bar, and the Bar will 
require of him selection without fear or favor. This seems to be a 
most important consideration. The Supreme court is the judicial pre- 
siding power over the state, taking the place of the King’s Bench. It 
has original jurisdiction and appellate also over the Circuit court and the 
Court of Common Pleas—that is to say, over two courts of equal 
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original jurisdiction in every county, except as to land suits by the 
Common Pleas. All this dignity and usefulness is to be swept away. 
It is to be no higher, court than an enlarged Circuit court. The Circuit 
court is to perish, if the robbery of the Supreme court leaves them 
business enough to exercise their original jurisdiction to earn their 
salaries. In the Court of Appeals a quorum, to consist of three 
men, is to sit in judgment over nine judges of the Supreme court, seven 
judges of the Court of Chancery, nineteen judges of the Courts of 
Common Pleas, three or four circuit judges—and as many more as the 
legislature may in all time add to the law Bench, besides so many addi- 
tional members of the Court of Chancery as the legislature may 
authorize. Suppose these get to number sixteen! Satisfied that the 
tinkering with the constitution will bring to light many unforeseen 
difficulties and lead to more annoying schemes in the future, I express 
my hope, though against hope, that the people will stand between the 
Bar Association and the constitution, and prevent the adoption of these 
amendments.” 


Not until five years can other amendments be proposed to the 
constitution. In the meantime the members of the Bar will have ample 
opportunity to discuss and arrange for any alterations, which will go 
farther than the ones just proposed and rejected, or not so far, accord- 
ing to the light thrown on the matter by such discussion. We are 
sorry there could not have been an independent Court of Appeals 
created, but this and other matters must now await time and thought. 
Some people will regret the money expended by the state on voting for 
the amendments just rejected, but in one light the money has been well 
spent. It has somewhat enlightened voters on the subject of our courts; 
it has greatly helped the lawyers to see how conservative Jerseymen 
are. To our voters it must be made very plain indeed that it is for 
the public benefit that any radical changes in our system of courts 
should occur before such changes will be adopted. It is true the pro- 
posed changes were, in a sense, not radical—quite the reverse. But 
there was a feeling of insecurity engendered, and this, with the general 
ignorance of the public on the subject, led to stout Jersey conservatism 
asserting itself even among the many who refused to vote at all. 





We find there is also an opinion prevalent that the method adopted 
of requiring the word “against” to be placed opposite to an amend- 
ment in order to make a negative vote so count was not readily under- 
stood, and that, generally speaking, it was a bungling way in which the 
ballots were prepared and the voting pro and con required. But we 
do not believe that this counted for much as to the failure to carry the 
amendments. The matter should have been placed more plainly, and 
it is a reflection upon our law-makers that it was not, but the result would 
have been the same; those who did vote—the majority of them—intended 
to defeat all the amendments. The idea now prevalent that the matter 
should be contested in the courts does not meet with the approval of 
sober-minded citizens. 
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Can there, then, be nothing done within the next five years to relieve 
the judges of the Court of Errors and Appeals and expedite the 
business of the higher courts? We have on this point a letter from 
our valued contributor, Mr. Jacob Weart, who has retired from active 
practice, but retains his interest in the condition of matters in this state. 
It will be remembered by some that, about thirty years ago, Mr. Weart, 
at the suggestion of the late Senator John W. Taylor, of Newark, then 
President of the State Senate, drafted amendments to the judicial 
sections of the constitution. They were printed and discussed by the 
Bar in the Senate chamber. From want of unanimity of the speakers 
no further action was taken. Probably that was the first attempt made 
between 1844 and recently to change the constitution on the subject 
of the courts. Mr. Weart now writes: “The present courts were organ- 
ized under the new constitution of 1844. By the census of 1840 the 
state had a population of 373,306, and by the census of 1900 the popula- 
tion had increased to 1,883,669. So that the courts organized for the 
wants of about 400,000 people are expected to care for the protection 
of the lives and property of nearly 2,000,000. This is out of the ques- 
tion. One thing that has helped to save the judicial system of the state 
was the appointment of Vice Chancellors, so that the one Chancellor, 
under the constitution, has the aid of several Vice Chancellors, and as 
many more may be appointed as the legislature will authorize to be 
appointed. Relief has been given to the Supreme court by increasing 
the members of the court from five to nine, and, while relief has been 
given to the Court of Chancery and the Supreme court, no relief has 
come to the Court of Errors and Appeals, the court of last resort in the 
state. One way out of the difficulty is this: The Court of Appeals is 
now composed of sixteen members: the Chancellor, the Chief Justice 
and eight Associate Justices, and six judges specially appointed; and 
nine members constitute a quorum. There is no limit to the number of 
Associate Justices of the Supreme court. Therefore let there be 
created three more Associate Justices of the Supreme court. The 
Court of Errors and Appeals would then consist of nineteen members, 
and ten would be a quorum for the transaction of business. This court 
could be made up of the Chancellor, the six judges specially appointed 
and three Associate Justices of the Supreme court, and could sit con- 
tinuously. The calendar of the court could consist of a law list and an 
equity list. The Chancellor could sit while the law list was being dis- 
posed of, and when that list was finished, and the equity list taken up, 
it would be an easy matter to draw from the Supreme court judges 
another judge of the Supreme court to make a quorum. This would 
give relief in the Court of Errors and Appeals, and also give relief to 
the Supreme court, because the seven or eight Associate Justices of 
the Supreme court could devote all their time to their Supreme court 
and Circuit duties, and, when these were performed, they could take 
their seats on the Court of Appeals. We should then be provided with 
courts equal to all the wants of the people.” 





By unanimous vote the Court of Errors and Appeals has declared 
the school law of 1902 unconstitutional. Mr. Justice Pitney prepared 
the decision. The syllabus of the opinion is as follows: “1. Unconsti- 
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tutional provisions may be eliminated only where interjected into a 
statute otherwise valid. 2. The law of 1902 (the McKee act) is local 
and special legislation and is, therefore, unconstitutional.” By a vote 
of six to five the judges also declared that “legislation which provides 
one method of management for schools in cities and another method 
for the management of schools in other municipalities is not prohibited 
by the constitution.” This makes the second act declared unconstitu- 
tional within the past three years. 


The office of justice of the peace in this country, perhaps more 
especially in New Jersey, seems to have fallen into disfavor. The reason 
is that little attention is paid to the character of the men nominated to 
that office, and, in consequence, a number of those elected to it are 
without the intellectual capacity to administer the law in a sensible and 
satisfactory manner. This is not the case in England, as is shown by 
an article reprinted in this issue of the Journal, taken from the excel- 
lent English publication known as “The Justice of the Peace.” It will 
undoubtedly surprise many of our lawyers to know that a vast amount 
of business performed in this country by circuit or county judges, or by 
local commissions, falls upon the justices of the peace, and that there 
is scarcely any fault found with the manner in which they perform their 
duty. The article states that during the year 1901 the justices’ courts 
in England and Wales disposed of seven hundred and eighty-one thou- 
sand six hundred and twenty-two cases of various kinds where the 
justices had summary jurisdiction, not including committals for trial 
in criminal cases, nor civil proceedings for the recovery of money. As 
a matter of fact, the office of justice of the peace is held to be in Eng- 
land to-day, as it was five hundred years ago, an honorable one, and 
service in the capacity of a local magistrate is often performed wholly 
from honorable motives to benefit the community, and not for the pur- 
pose of gain. We commend the article to our readers as a noteworthy 
one, putting an entirely different phase upon the dignity of the office 
when conducted by fair-minded men from high motives. The admin- 
istration of summary justice in England is, it is needless to say, far 
more satisfactory than in America, and there is, in consequence, a sim- 
plification of the duties performed by the higher courts. The tendency 
in New Jersey is to do away with the Small Cause court in the cities, 
and the diminution of the powers of the justice generally. If, however, 
it could be possible to return to the original idea of having the best men 
in each community serve as justices, awarding them the full honors 
which are accorded to these officials in England, it might be quite as 
well for the conservation of peace and for the good of the state. There 
might be less legal intricacies, but at the same time more justice, in the 
administration among the poorer classes of those plain principles of the 
law which are supposed to be based upon common honesty and com- 
mon sense. 








Noteworthy addresses and letters have been appearing in the public 
press during the past few months upon the subject of lynching in this 
country. Associate Justice Brewer, of the Supreme court of the United 
States, has contributed to “Leslie’s Weekly” a notable article on the 
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subject, and he also made an address in a western state which was widely 
published. Naturally, while he feels that there is some slight excuse 
for lynchings because of the tardiness of criminal justice in some of the 
states, he reaches the conclusion which all thoughtful men have long 
ago understood, that “the tendency of lynching is to undermine respect 
for the law, and unless it be checked we need not be astonished if it 
be resorted to for all kinds of offenses, and oftentimes innocent men 
suffer for wrongs committed by others.” A still more notable contri- 
bution to literature on the subject is embraced in a letter by President 
Roosevelt to Governor Durbin, of Indiana, a letter read with quite as 
much interest by people in other lands where the newspapers very gen- 
erally circulated the entire letter, or extracts from it, as by Americans. 
In the course of that letter the President used this language: “Who- 
ever, in any part of our country, has ever taken part in lawlessly putting 
to death a criminal by the dreadful torture of fire must forever after 
have the awful spectacle of his own handwork seared into his brain and 
soul. He can never again be the same man. This matter of lynching 
would be a terrible thing even if it stopped with the lynching of men 
guilty of the inhuman and hideous crime of rape, but as a matter of 
fact, lawlessness of this type never does stop, and never can stop, in such 
fashion. Every violent man in the community is encouraged by every 
case of lynching, in which the lynchers go unpunished, to himself take 
the law into his own hands whenever it suits his own convenience. In 
the same way the use of torture by the mob in certain cases is sure to 
spread until it is applied more or less indiscriminately in other cases. 
The spirit of lawlessness grows with what it feeds on, and when mobs 
with impunity lynch criminals for one crime they are certain to begin 
to lynch real or alleged criminals for other causes. In the recent cases 
of lynching over three-fourths were not for rape at all, but for murder, 
attempted murder, and even less heinous offenses. Moreover, the 
history of these recent cases shows the awful fact that when the minds 
of men are habituated to the use of torture by lawless bodies to avenge 
crimes of a peculiarly revolting description, other lawless bodies will 
use torture in order to punish crimes of an ordinary type. Surely no 
patriot can fail to see the fearful brutalization and debasement which 
the indulgence of such a spirit and such practices inevitably portend. 
Surely all public men, all writers for the daily press, all clergymen, all 
teachers, all who in any way have a right to address the public, should 
with every energy unite to denounce such crimes and to support those 
engaged in putting them down. As a people we claim the right to 
speak with a peculiar emphasis for freedom and for fair treatment of all 
men without regard to differences of race, fortune, creed or color. 
We forfeit the right so to speak when we commit or condone such 
crimes as these of which I speak. The nation, like the individual, can 
not commit a crime with impunity. If we are guilty of lawlessness 
and brutal violence, whether our guilt consists in active participation 
therein or in mere connivance and encouragement, we shall assuredly 
suffer later on because of what we have done. The corner-stone of this 
republic, as of all free governments, is respect for and obedience to the 
law. Where we permit the law to be defied or evaded, whether by rich 
man or poor man, by black man or white, we are by just so much 











EDITORIAL NOTES. 295 


weakening the bonds of our civilization and increasing the chances of 
its overthrow, and of the substitution therefor of a system in which there 
shall be violent alternations of anarchy and tyranny.” 

These are brave, true words, spoken without fear or favor by the ex- 
ecutive head of our nation, and they have the right ring. It is to be hoped 
that their general influence will lead to repress lynchings and make 
communities ashamed of having a hand in them. “Lynch law,” as 
probably most of our readers know, is a term originating from the 
manner of administering law during Revolutionary times by one Charles 
Lynch, a Quaker, who, however, never imposed a death penalty. The 
Revolution gave us trying times and, when the courts were practically 
disbanded, citizens were obliged to organize themselves for their own 
protection, somewhat after the manner of the Vigilance Committees 
of California in 1850. Culprits were summarily brought before “Judge 
Lynch,” as he was styled, who convicted the prisoners after a hasty trial, 
and from his decisions there was no appeal. This was very different 
from the lynch law of to-day, which consists in a mob forming, taking 
possession of a supposed criminal and hanging him to a tree or burning 
him at the stake without even a form of hearing. According to one 
account, during the last seven years, where one hundred persons were 
convicted of murder by the courts, two hundred and forty were executed 
by lynch law. Our country and its institutions are imperilled by this 
state of things, and there are only two remedies. ‘The first is a reform 
in public sentiment, so that the obnoxiousness and heinousness of lynch- 
ing shall be grounded in the public mind. This can be done by united 
action on the part of the chief forces which mold public sentiment, 
namely, newspapers, public addresses and the pulpit. The second is a 
determination on the part of the constituted authorities to deal sum- 
marily with all those who take part in lynchings the same as with other 
criminals. As the “Central Law Journal,” of St. Louis, well says: 
“The conviction and execution of a mob of leading citizens of some 
county who have in the manner we have been speaking of violated the 
laws of the state would do more to prevent lynching than all the moral- 
izing and regrets of great statesmen could do in a thousand years. To 
some extent, at least, this method prevails in England. About a half- 
century ago, in the city of Edinburgh, a mob broke into a prison where 
one Porteous was confined, and hanged him. Porteous had been con- 
victed, but his sentence was respited by what was regarded as an arbitrary 
exercise of the royal prerogative. Yet the deed was murder and the 
authorities so considered it. Prompt investigation was made with the 
result that all the principal actors fled to avoid certain punishment. The 
city was also compelled to pay a large indemnity to the victim’s widow 
and narrowly escaped having its walls dismantled and its guards dis- 
banded. No outbreak of a similar nature has ever since taken place in 
Great Britain. It should, it can and it must be so in this country.” 
Probably it would be effective to lodge more power in the hands of the 
Governor, so that the state militia could be called out, if necessary, to 
arrest all the members of a mob in a case of lynching, to be followed 
up by his order that a speedy trial should follow in some other county 
than that in which the lynching took place, the prosecution to be in the 











296 THE NEW JERSEY LAW JOURNAL. 


hands of the attorney general. Another effective remedy would be for 
the heirs or representatives of the person lynched bringing suit against 
the local municipality or county wherein the lynching took place, fixed 
damages to be recovered in such a large amount that the taxpayers 
of the county would feel it pinch. In a case in Ohio in 1900 (Board 
of Commissioners v. Church, 57 N. E. Rep. 50), it was decided that the 
recovery of five thousand dollars damages against a county for a lynch- 
ing in Urbana in 1894 was justified, and that the power of the legislature 
to prescribe a heavy fine for lynching was undeniable. The opinion of 
the Court of Appeal contained on this point the following language: 
“A large number of the people of any county become imbued with the 
lynching spirit, or negligent and indifferent to the due and orderly 
enforcement of the laws, so that lawless men may act with impunity; 
then there is no course for the state to take other than to intervene and 
directly protect the individual as well as to enforce upon the community 
the observance of good order. In this respect the power of the legis- 
lative branch is plenary. It may prescribe such laws, sanctioned by 
fines, penalties, forfeitures or damages as will enforce the observance 
of the peace and dignity of the states and compensate the injured party; 
for, unfortunately, the public conscience is oftentimes more easily 
quickened in this way than by teaching and persuasion.” Without 
doubt all the members of a mob where lynching takes place are equally 
guilty of murder; it was so decided in State v. Shelledy, 8 Ia. 477, and, 
while the matter has not yet been tested in New Jersey, it is safe to 
say that it is the common law of the land and the law of our state. 


The new Primary Election law was worked in this state on Septem- 
ber 8, and there are different opinions as to the results achieved. The 
operation of the law was not found to be onerous, but, at the same time, 
there was little public interest in the primaries; just as little and just 
as much as at the usual primaries held in the old-fashioned way. 
Probably the law, as it will be amended, has come to stay, because the 
Supreme court has declared it constitutional, but it does seem to us 
that the machinery ought to be simplified, and that there should be fewer 
restrictions upon the voters. It is not an easy problem to work out, 
but, as the law now is, it is hardly probable that there will be any 
better class of men sent to the county conventions, or named as party 
candidates, through this new machinery than through the older method. 
That the law practically ignores the existence of a large and constantly 
increasing body of independent voters who will not attach themselves 
to any political party except during the Presidential campaign, but will 
vote with one or the other of them according to their choice at the 
time, is clear to any one who reads the statute. As a result it cripples 
their ability to make nominations themselves. We look upon the act 
as simply an enforcement of party machinery, and as a hamper rather 
than otherwise upon independent voting. There ought to be the great- 
est freedom in this country in the proposing of candidates and then in 
casting the ballot for them, and there will have to be many changes in 
the present law before liberty in this direction is secured. 
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We published in full last month the reasons given by Chief Justice 
Gummere and his colleagues, Justices Van Syckel and Dixon, for direct- 
ing the dismissal of the indictments in the Newark Traction case, 
wherein the directors of a traction company were indicted for man- 
slaughter. While, naturally, some of the newspapers of the state felt 
that the case should have gone to the jury, we have met with no lawyers 
who entertained that view. There was clearly no evidence to support 
the contention that the defendants as directors had been “criminally 
negligent.” Where it appears that there is not sufficient evidence, even 
if it all be true as sworn to, to convict a person of a crime, it is the 
bounden duty of the court to so charge the jury and to direct an 
acquittal. We have no better trial judges or criminal judges in this 
state that Justices Van Syckel and Dixon, and the fact that they prac- 
tically unanimously agree with the Chief Justice in the conclusion reached 
should be as satisfactory to the public as it is to the Bar. 





JUSTICES OF THE PEACE IN ENGLAND. 





[From ‘ The Justice of the Peace,’’ London. ]} 

England possesses fewer paid judges in proportion to its population 
than almost any other country of Europe. This is due to the immense 
amount of work in the administration of the law that is done gratuitously 
by our justices of the peace. It has often appeared to us that their 
services are not recognized as they ought to be either by the crown 
or by the general public. Abbott, C. J., in the case of R. v. Borron, 3 
B. & Ald. 433, referred to them as “a class of persons to whom this 
country is under as great obligations as this or any other nation is, or 
ever was, to any members of its community.” He further added that 
they gratuitously devoted a great portion of their time and bestowed 
much valuable labor in the administration of many branches of the law; 
and among others in most of the early and in many of the mature stages 
of our criminal jurisprudence. “In this most valuable class,” he said, 
“many persons are found who possess a sound knowledge of the law 
united with the most useful and extensive practical information.” These 
remarks of Abbott, C. J., are as true to-day as they were when uttered 
in 1820. 

There are certain persons much less useful to the community who 
occasionally seek to obtain advertisement or notoriety for themselves by 
trying to hold up our courts of summary jurisdiction and sessions to 
ridicule and by indulging in criticisms of their acts, without previously 
informing themselves sufficiently of the circumstances. Our justices 
are no doubt answerable for the proper and upright discharge of their 
duties, and, like all persons who act publicly, they are open to be criti- 
cised; but we venture to think that there are few classes of the com- 
munity whose doings will better bear investigation, and few classes to 
whom the country owes so deep a debt of gratitude. 

The amount of work done by justices throughout the year is enor- 
mous, and there is scarcely a session of Parliament in which one or more 
statutes are not passed by which their jurisdiction is added to and their 
burden of work accordingly increased. Even in Blackstone’s time 
their duties seem to have been considerable, for we find him writing: 
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“As to the powers given to one, two or more justices by the several 
statutes which from time to time have heaped upon them such an infinite 
variety of business that few care to undertake, and fewer understand, 
the office, they are such and of so great importance to the public that 
the country is greatly obliged to any worthy magistrate that, without 
sinister views of his own, will engage in this troublesome service.” 

It may be of interest if we quote some figures from the judicial sta- 
tistics of England and Wales to show approximately the amount of work 
actually done by our magistrates. The total number of persons tried 
during 1901 in courts of summary jurisdiction amounted to no less than 
781,622. That huge number does not include indictable offenses when 
the defendant may be committed for trial, nor does it include civil pro- 
ceedings for the recovery of money, or for determining questions of a 
civil or quasi-criminal nature. It is made up simply of offenses tried 
summarily, 44,656 being indictable, and the remainder, 736,966, non- 
indictable. These include a lengthy list of offenses, but of all the head- 
ings the number under that of drunkenness is by far the largest, amount- 
ing to no less than 210,342. Offenses against police regulations come 
next, with a total of 132,997. In addition to the large total above 
quoted, the magistrates investigated over 17,500 cases under the Indict- 
able Offenses act, and of these about two-thirds of the defendants were 
committed for trial. 

These figures relate more particularly to the criminal work of the 
justices in petty sessions. The justices also dispose of a great many 
cases of a quasi-criminal nature, such as proceedings in bastardy and 
poor law, and under the public health and education acts. The number 
of cases of this class put down under the head of maintenance for 1901 
is 27,728, while proceedings under the heading of education are given 
as 26,807. Then again there is all the business connected with licens- 
ing, poor law and lunacy, and even then we have not nearly exhausted 
the list of duties that fall upon justices to perform, although perhaps 
we have quoted sufficient figures to show the enormous amount of work 
done by justices and its great variety. 

We have also said that the work is increasing. In the matter of 
indictable cases tried summarily there is, however, a substantial decrease, 
which has been going on steadily for some years, and has only been 
dlightly checked by the increased jurisdiction as regards indictable 
offenses conferred by the Summary Jurisdiction act, 1899, and the Youth- 
ful Offenders’ act, 1901. Non-indictable offenses show, on the other 
hand, a steady increase, amounting to about 100,000, or approximately 
sixteen per cent. during the last ten years. This increase is due not only 
to fresh legislation, but also to a great activity on the part both of the 
police and of recently created local bodies. 

As to the men who do this large body of work we are unable to 
give the number. Even of those who are on the commission of the 
peace in any county it is only certain of them who do a substantial 
proportion of the work. There were, we understand, in 1901 about 
1,050 different petty sessional courts presided over by unpaid justices, 
paid magistrates existing in London and in about twenty other districts. 

The question, then, remains as to how far the public are satisfied 
with the way the work is done. We should say that at present there 
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is less complaint against justices than perhaps there has been at any 
time. Judged by the number of appeals their work is eminently satis- 
factory. Appeals to Quarter Sessions number only about 180, while the 
number of cases stated is only about 120. That is, 300 appeals out of 
about a million cases tried ; certainly not a large proportion, and of these 
only about 100 proved successful. 

So far we have mainly confined our remarks and statistics to the 
duties of justices out of sessions, and it is interesting to notice that the 
tendency of recent years has been largely to increase the labors of petty 
sessions, while at the same time the work at general or Quarter Sessions 
has decreased. The Local Government act, 1888, and to some extent 
that of 1894, relieved them of a great many duties of an administrative 
kind. The number of criminal cases has also been steadily diminishing 
for several years. This is due partly to the decrease in serious crime, 
but more perhaps to the greater power which justices now have in petty 
session to deal with indictable offenses. Notwithstanding this, the bulk 
of work disposed of by justices in sessions is very substantial. In 1901 
the number of persons tried for crimes before the Courts of Quarter 
Sessions amounted to 7,445. Of these 5,246 came before county or 
liberty sessions, while the remaining 2,199 were tried at city or borough 
sessions. These latter are usually presided over by a paid official. 
There are now rather over one hundred cities and boroughs having 
courts of Quarter Sessions of their own; but from the figures we have 
just quoted it will be seen that the bulk of the cases are tried by the 
county sessions, which are presided over by unpaid chairmen. The 
duties of Quarter Sessions are, however, not confined to trying offenders. 
They have a further jurisdiction of a civil or quasi-civil nature in con- 
nection with highways, habitual drunkards, sureties of the peace and 
such like. They have also a very considerable appellate jurisdiction in 
connection with many matters, such as rates, poor law and licensing, 
besides the appeals allowed from convictions under the Summary Juris- 
diction acts. 

We have probably given enough figures and referred to sufficient 
number of the varied duties to be performed by justices to convey some 
idea of the great work which they perform for the state in and out of 
sessions. Law as administered by them is cheap, expeditious and gen- 
erally fairly correct. There must, of course, be cases in which bias or 
class prejudice may lead the court astray, and complaint is likely to be 
greater if the law itself be unpopular. But it is evident from the conduct 
of Parliament in giving them increased duties that our courts of summary 
jurisdiction have the confidence of the country. It is interesting to note, 
also, that the procedure of these courts has required very little modifica- 
tion from the time it was settled by the Summary Jurisdiction and Indict- 
ment Offense act of 1848. The machinery of that date seems quite 
applicable to the increased burden put upon it, and with the exception 
of the Summary Jurisdiction act of 1879 it has required very little 
modification. 

Justices of the peace have existed in England for many centuries, 
and it is over five hundred and fifty years since they were first given 
that name. It is a great possession when a country has upright and 
honorable men to administer its law. It is still greater when these men 
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do so not from any love of gain but merely from the honor they obtain 
by so acting and from the desire to do their duty. A nation does not 
deserve such men if it does not feel grateful to them and proud of them. 





THE TAX LAW OF 1903. 


Probably the most important act of the last session of our legisla- 
ture was the revision of the Tax acts, which will go into practical effect 
next year. The committee revising these acts were: Mr. Justice Dixon, 
Mr. Justice Fort and Mr. Charles L. Corbin. 

Mr. William H. Corbin has prepared an interesting summary of the 
new law. He says: “The general laws for taxation of persons and prop- 
erty in this state have not been revised since 1846. The revisers of 1875 
merely arranged the numerous acts in convenient order, but did not 
attempt any re-casting of them. The result is that the Tax act of 1846, 
with supplements passed almost every year since that time, constitutes 
the tax law at the present day. 

“When the General Statutes were published in 1895 the volume of 
this legislation comprised some six hundred sections, and every year 
since then has added to the mass of legislation. The acts have become 
one vast wilderness of rules, exceptions, directions, proceedings, 
repealers and requirements that nobody pretends to understand. 

“The revisers of 1903 attacked this enormous, undigested mass of 
legislation and reported a bill repealing it all and reduced its substance 
to sixty-six sections, contained in Chapter 208 of the Laws of 1903, 
which will take effect on December 20 next. It is probably the most 
important act passed by the legislature, and perhaps the most important 
one revised by the commissioners. Its first article provides for the one 
dollar poll tax, the taxing of property at true value, the defining of the 
term ‘taxing district’ to conform to the terms used in the railroad tax 
law, and enumerates the exemptions from taxation. These, by the way, 
are becoming very formidable ; one-tenth of all the property in the state 
is now exempt from taxation. Nothing seems to be so popular with the 
legislature as an act to make a new exemption of some class of persons 
from taxation. In this regard the commissioners have simply compiled 
and condensed what they found in the statutes. The article relating to 
the assessment of real property establishes the uniform rule that it shall 
be valued before the third Monday of August and empowers the State 
Board of Taxation to prescribe a rule that the land shall be assessed 
separately from the buildings, and they may require a separate entry of 
arable lands, meadows, pastures, woodlands, swamp lands, etc.; the 
assessors must also list cemeteries, church property, public buildings and 
other exempt property. Where property is divided into lots and blocks 
these designations must be used. 

“A very important change is in the matter of taxation of mortgages. 
No mortgage on real property is to be listed for taxation, and no deduc- 
tion from the assessed value of the land is to be made on account of any 
mortgage, but the owner of the property who pays the tax on the iand 
is entitled to credit upon the interest for so much of the tax as is equal 
to the tax rate applied to the amount due on the mortgage, except 
where the parties have otherwise agreed. This may lead to a little 
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trouble at first, but when once understood will undoubtedly work with 
smoothness, for it will relieve the public authorities from valuing any- 
thing except the land itself, and the division between mortgagor and 
mortgagee will be entirely in control of the parties. 

“Tangible personal property is to be assessed where found, as 
before, and other personal property in the district where the taxable 
inhabitant resides. Taxable personal property of non-residents is to 
be assessed where found. Dog taxes are retained. 

“Deductions for debts to residents of New Jersey are allowed as 
before, but carefully guarded. Corporations are to be regarded as 
residents and inhabitants of the taxing district where their chief office 
is located and their personal property is to be taxed as that of an 
individual, except that foreign corporations doing business here are 
to be taxed with respect to the amount of business done here. 

“National bank stock is to be assessed against the stockholders in 
the taxing district where they reside, and if they reside out of the state 
then in the taxing district where the bank is located. 

“The tax duplicate must be made out by the second Tuesday of 
August. 

“The assessors of the several taxing districts in each county con- 
stitute the County Board of Assessors, who meet on the second Tuesday 
of September at the court house. They are to prepare tables of aggre- 
gates and other papers, the blanks for which are furnished by the 
State Board of Taxation. This, of course, will tend to uniformity 
throughout the state in the forms. 

“The commissioners of appeal are to meet on the fourth Tuesday 
of October to hear all written appeals. In cities a different time may 
be fixed. They may add omitted parcels and raise assessments that are 
too low and otherwise correct the assessments. The State Board of 
Taxation is continued with all its previous powers. They may inves- 
tigate and review the action of local assessors, increase assessments 
and they must hear every taxpayer who feels aggrieved and applies in 
time. The Board of Chosen Freeholders, or the representatives of any 
taxing district, may also appeal to them. 

“The thirty-eighth section provides that no assessment shall here- 
after be set aside upon any certiorari, because the state, county or local 
taxes are blended together, nor because the aggregate amount levied 
is greater than called for by law, nor because the assessment is made 
at a higher rate than authorized by law, nor because of lack of form; 
but the court shall correct these errors. 

“Taxes are payable on December 20, and all who do not pay on or 
before that day are delinquents, and the taxes thereafter bear interest 
at from seven to twelve per cent. All the taxes may be collected by 
sale of chattels of the delinquent, or by taking his body. 

“All unpaid taxes on real estate are made a first lien on the land 
on and after December 20, which lien is paramount to all prior and 
subsequent alienations and descents and liens, except subsequent taxes. 
If the taxes remain unpaid until the following first day of September 
the land, or a necessary portion thereof, may be sold for the shortest 
term for which any person will take the same and pay the tax and inter- 
est ; or it may be sold in fee, where no one will bid for a shorter term. 
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A certificate of sale is issued to the purchaser, who may, at his option, 
record it in the office of the county clerk, and he shall be entitled to 
immediate possession of the lands sold and the rents thereof for the 
term of sale or until redemption. The owner, mortgagee or other 
person having interest in the land, may redeem the same at any time 
within two years from date of sale or at any time thereafter until the 
right of redemption has been cut off. The person redeeming must pay 
interest at twelve per cent. The purchaser may at any time within twenty 
years from the date of sale give notice to all persons interested to re- 
deem the land. If the land is not redeemed within sixty days after notice 
the right of redemption is gone. Tax certificates are void after twenty 
years from their date, unless the purchaser enters into actual possession 
or forecloses his right to redeem by notice or by proceedings in equity. 

“Every assessor is to deliver his papers and books to his successor 
in office. Compensation of assessors, collectors and members of the 

soard of Assessors is to be fixed by the taxing districts, except where 
fees are allowed. 

“Where there is no assessor in a district, the Governor can appoint 
one. 

“This act is followed by Chapter 209, repealing a great number of 
existing laws respecting taxation. In fact, the entire law on the sub- 
ject hereafter to be consulted by taxing officers will be found in the 
revised act of 1903. The act is arranged in an orderly way, is compact 
and simple and plain, and if it is left alone and not spoiled, as previous 
acts have sometimes been by frequent tinkering and amendment, it will 
probably prove to be a very easily understood and smoothly working 
law.” 





Forbidding a barber to exercise his trade on Sunday is held, in State 
v. Sopher (Utah), 60 L. R. A. 468, to be a proper exercise of the police 
power, and not to restrain him unconstitutionally of personal liberty or 
deprive him of liberty or property without due process of law. 





A contract to indemnify an employer against loss by reason of lia- 
bility for accidental injuries to employees is held, in Frye v. Bath Gas 
and Electric Co. (Me.), 59 L. R. A. 444, not to inure to the benefit of an 
injured employee, so that he can enforce payment of it in case the em- 
ployer becomes insolvent and makes an assignment for creditors before 
he receives his judgment. 





Where a state statute provides that in all distributions of assets un- 
der general assignments for the benefit of creditors, the wages or sal- 
aries actually owing to the employees of the assignor for services ren- 
dered within one year prior to the execution of the assignment shall be 
preferred before any other debts, and such an assignment is made with- 
in four months prior to the filing of the petition in bankruptcy against 
the assignor, the priority of a wage claim against the bankrupt estate 
is confined to wages earned within three months before the commence- 
ment of the bankruptcy proceedings. Matter of Slomka (C. C. A., 2d 
ae 9 Am. B. R. 635, reviewing the decision of the court below. 9 Am. 

. R. 124. 
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In re CITY OF HOBOKEN. 


(N. J. Supreme Court, September 19, 1903.) 


Primary Election act—Constitu- 
tionality—-1. The statute entitled 
“A further supplement to an act 
entitled an act to regulate elec- 
tions,” approved April 14, 1903, 
popularly known as the “primary 
election law,” applies to general 
elections. Held, that it is not on 
that account a special law within 
the constitutional interdict. Held, 
also, that it is not rendered special 
by reason of its provision that 
candidates to be elected by the 
voters of a single ward or town- 
ship shall be nominated directly 
without the intervention of dele- 
gates, while those to be elected by 
the voters of more than one ward 
or township are to be nominated 
by delegates from such wards or 
townships assembled in party con- 
ventions. 2. The supplement act 
in question is not repugnant to 
article 2, section 7, paragraph 4 of 
the constitution, because by one 
of its sections it is provided that 
certain specific sections of the act 
to which this act is a further sup- 
plement shall apply, as far as may 
be, to the primary elections held 
pursuant to this act. 3. The right 
to vote a secret ballot is neither a 


natural right nor a constitutional 
right ; hence a legislative provision 
that, if challenged, a voter shall 
make affidavit that, at the last 
general election at which he voted, 
he voted for a majority of the can- 
didates of the party with which he 
is proposing to act, violates no 
constitutional right of such voter. 
4. It is of the essence of the exer- 
cise by the legislature of its police 
power that citizens may, for the 
public good, be constrained in their 
conduct, even in respect to mat- 
ters otherwise right. 5. The rec- 
ognition by the legislature of the 
existence of conditions that, in its 
judgment, require regulation un- 
der its police power is to be dis- 
tinguished from the creation by 
the legislature of conditions that 
previously had no existence. 6. 
Primary elections are so far mat- 
ters of public concern that they 
are, at the discretion of the legis- 
lature, proper objects of reason- 
able statutory regulation under its 
police power. 7. Section 42 of 


“An act to regulate elections” is re- 


pealed by the fourth section of the 
supplement to said act, approved 
April 14, 1903. 


GARRISON, J.: This is an application for a writ of mandamus to 





compel the clerk of Hudson county to receive and file a certificate of 
nomination made in accordance with the provision of the forty-first 
section of “An act to regulate elections,” as modified by section 1 of 
“An act relative to the time of elections, etc., in cities of this state,” 
approved February 28, 1901. 

The right that is set up rests upon these statutes which have 
admittedly been repealed if an act entitled “An act to regulate elections,” 
approved April 14, 1903, is a valid legislative enactment. 

The case, therefore, turns upon the validity of the last mentioned 
act which is popularly known as the “Primary election law.” As indi- 
cated by this sub-title, the act in question attempts to regulate primary 
elections for candidates to be voted for at the general elections, which 
it undertakes to do—broadly speaking—by extending to such prelim- 
inary elections many of the features of the official ballot system, together 
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with other provisions having for their object the prevention of the 
fraudulent intervention in such primary elections of persons not entitled 
to participate therein. 

It is contended, in the first place, that this act is a special law regu- 
lating certain towns, and hence is unconstitutional. This claim rests 
upon the fact that the act applies only to elections for officers to be 
voted for at the general election for members of assembly—to wit, fall 
elections—the argument being that in order to be general it should 
include spring elections as well. There are, however, two considerations 
that justify, in a legal sense, the classification adopted by the legislature. 
First, that the expense of the proposed machinery would fall dispropor- 
tionately upon municipalities that choose their local officers in the 
spring, and, secondly, that as the act is admittedly a regulation of estab- 
lished party methods, it may legitimately be confined to those general 
elections that are commonly conducted upon party lines to the exclusion 
of those in which, as a rule, purely local issues predominate. These 
well-defined characteristics afford a reasonable basis for the exercise of 
legislative discretion in the premises, so that the classification can not 
be said to be illusory or a mere evasion of the constitutional interdict. 
This being so, the act is not unconstitutional for lack of generality. 

The provisions that candidates to be voted for by a single ward or 
township shall be without the intervention of delegates, while those of 
more than one ward or township shall be nominated by delegates assem- 
bled in party conventions, are not special or class legislation; they are 
merely incidental parts of the machinery of a general law, fully justified, 
if the legislature can be so called to an account for them, by the relative 
complexity of the conditions. 

The answer to this contention may well rest upon the views ex- 
pressed by Beasley, C. J., in State v. Hancock, 25 Vroom 393, reinforced 
by those stated in Bradley & Currier Co, v. Loving, 25 Vroom 227; De- 
Camp v. Hibernia R. R. Co., 18 Vroom 43; Christie v. Bayonne, 19 
Vroom 407 and Evernham v. Hulit,16 Vroom 59;with the further remark 
that inasmuch as supplemental legislation must always be construed 
with respect to the statutes that are supplemented, the legislative injunc- 
tion in question is merely declaratory of a subsisting canon of construc- 
tion, and hence might be excised from the act without impairing its 
effectiveness as a repealer of the sections of the original act upon which 
the relator must reply. 

The rest of the relator’s argument is addressed to the several pro- 
visions of the supplemental statute in detail, which are subjected to a 
variety of criticisms in which the distinction between legislative power 
and legislative wisdom is not, perhaps, at all times rigidly observed. 
Thus, for example, whether the name of a voter’s choice shall be printed 
at public expense or be written with a black lead pencil involves no 
constitutional question; and the same may be said of several of the 
minor objections urged. 

So much, also, of argument as assumes that the right to vote is a 
natural right and that the secrecy of the ballot is guaranteed by the 
constitution must fall with the faulty premises on which it rests, 
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The right to vote is not a natural right ; it is a political duty created 
by the public law; the right to a secret ballot is not a constitutional 
right ; it is given and may be taken away by legislative enactment. 

The argument, therefore, that the affidavit to be made by a chal- 
lenged voter violates any national or constitutional right to secrecy 
possessed by him is entirely without foundation. Moreover, as the 
voter is not required to say for whom he voted, but only that he voted 
for a majority of the candidates of the party with which he claims to 
act, it is difficult to see wherein such partial avowal is any more inimical 
to secrecy than is the open and avowed partisan co-operation that has 
hitherto constituted the voter’s credential. 

Apart, however, from these considerations, the matter as an incident 
of police regulation is clearly within the legislative province. As will 
appear, when the subject of its police power is considered under this 
branch of the relator’s argument, a number of provisions are criticised 
upon the ground that they tend to constrain the otherwise untramelled 
conduct of citizens when seeking to give expression to their political 
preferences, which is said to be one of their natural rights. Assuming 
that specific instances of this have been shown, no constitutional ques- 
tion is involved for the reason that it is of the very essence of the 
exercise by the legislature of its police powers that citizens may, for 
the public good (which is what the word “police” means in this context), 
be considered in their conduct even with respect to matters in themselves 
natural and otherwise right. Limitations of strictly natural rights and 
reasonable regulation of general constitutional rights are not incompati- 
ble with the valid exercise of the police power. 

These considerations leave practically untouched the main objection 
urged under this branch of the relator’s argument, which is (I now 
quote from the brief) “that any statute prohibiting a citizen from partici- 
pation in the selection of those who are to frame the platform of the 
political party to which he truly gives, is in violation of those protect- 
ing and preserving provisions of his state constitution.” “The right to 
vote at a primary election cannot be conditioned upon the surrender of 
the right to deliberate, to listen and to argue until the general election 
day. The right of citizens to form political parties, and to make rules 
that shall govern procedure within those parties, is one that can nov 
be taken away from them by the legislature.” 

From these extracts, taken from different parts of the brief of 
counsel for the relator, it will be seen that his argument is directed 
against the power of the legislature of this state to take from its citizens 
the right of forming political parties or to form such parties for them; 
to preserve the terms of membership in such parties or to makes rules 
governing such members; to determine who may participate in the 
counsels of a political party or what shall be the nature of such quali- 
fication. This argument, therefore, attacks the entire frame of the 
statute, as counsel conceives it, and especially those features of it that 
make party affiliation a condition of the right to participate in party 
counsels and establish as a test of such right the making of an affidavit 
as to actual co-operation in the immediate past and a present intention 
so to co-operate in the immediate future. 








306 ‘ (HE NEW JERSEY LAW JOURNAL. 


Against a statute that thus essayed to create political parties or to 
initiate the system of which they are an essential part the argument that 
has been made would possess a force that it does not have when applied 
to the statute now before us, in which nothing of this sort is attempted. 
The distinction that has apparently been lost sight of, while one of fact, 
is of vital significance upon the question of constitutional limitation. 
Every exercise of police power involves of necessity the determination 
by the lawmaker of some fact quite apart from the exercise of any 
legislative discretion concerning it. 

The contrary is not conceivable. Thus it is not conceivable that 
an act to protect passengers upon railways could have been enacted 
without the determination by the legislature that railways existed and 
that passengers were carried by them—whether such passengers required 
protection, and, if so, of what sort, would be the discretionary element 
in such legislation. Similarly, the act upon our statute book to protect 
worshippers at camp meetings would not have been enacted without 
a determination of the fact of the existence of such associations, the 
object of those so associated and the further fact that such objects 
include immunity from interference by persons having a hostile or 
even an alien purpose. This elementary proposition is stated only to 
emphasize the difference between such determinations by the legislature 
of conditions of things already in being and enactments by the legisla- 
ture that bring to existence conditions that previously had not, and but 
for such legislation would not, have any existence. 

Distinction is vital in its bearing upon the argument before us since 
it marks the distance that separates an act passed for the regulation of 
conduct upon which citizens had already embarked from the creation 
by the legislature of institutions that compel citizens to a course of 
conduct upon which they had not voluntarily entered. Thus, to take 
the previous illustration, there is a wide difference, in a constitutional 
sense, between a statute that recognizes the existence and objects of 
camp meetings and affords protection to those who adopt that form 
of worship, and an act that instituted such gatherings and compelled 
persons to associate for the purpose prescribed by such act. Repeated 
illustration can not make this distinction more plain or add to the 
force of its application to the present argument. If, in place of camp 
meetings we read political parties, and if, for the avowed object of 
such religious gatherings we substitute the known purpose of such 
political associations, we shall have in its simplest form the domain of 
fact—what the legislative question must have recognized as substituting 
before recognizing over it the regulative and protective features of the 
statute under review. Thus the legislature must have recognized as 
a fact the existence of political parties of varying numerical strength 
by which candidates for popular election were placed in nomination 
upon party tickets and platforms; it must likewise have determined that 
in the selection of such nominees each of these political parties invited 
the co-operation of voters who were in political affiliation with it and 
resented attempts at participation by or interference from those not 
in sympathy. The !egislature must, further, have decided that the 
purposes of these party proceedings were so far public purposes that 
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those engaged in them ought to be protected in what they had under- 
taken, and that to this end the police power of the state should be 
exercised. Those matters of fact being established, the element of 
legislative discretion entered to determine the measure of such regula- 
tion and the mode of its exercise. In all of this there is no calling of 
anything into existence, or creation of political parties or of primary 
meetings, no prescription of the terms of membership—in fine, no 
initiation of any essential matter, but only the recognition of an existing 
state of facts and a determination to throw over them the protection of 
police regulation. With the wisdom for efficiency of this latter deter- 
mination the judicial branch of the government has nothing whatso- 
ever to do, nor does the preliminary determination of facts concern it 
when, as in the present case, neither in argument nor in proof, is there 
any suggestion that such determination was not in accord with fact. 
What the attitude of the courts would be toward legislation of the pal- 
pably illusive character suggested by some of the illustrations used upon 
the argument need not be discussed, not only because the question is not 
in the case, but also because in no case does one department of the 
government presume unworthy conduct on the part of a co-ordinate 
branch. 

My conclusion upon this phase of the argument, which is in effect 
the main attack made by the relator upon the statute so far as general 
principles are concerned, is that primary elections as they, in fact, exist 
are so far matters of public concern that they are proper objects of 
legislative oversight; that the question of their reasonable regulation 
presents a problem in legislative discretion, the solution of which is 
solely a legislative function, which, in the present instance, has been 
legitimately exercised. 

In other jurisdictions a like result has been reached in cases in 
which the same general principles, although perhaps not identical statu- 
tory provisions, have been involved. To that extent, therefore, they 
are judicial precedents for the present conclusion. Ladd v. Holmes, 
66 Pac. Rep. 714; People v. Democratic Committee, 58 N. E, Rep. 
124; In re County Treasurer of Colo., 681; Leonard v. Commonwealth, 
Pa. St. Rep. 607; State v. Johnson, 91 N. W. Rep. 840; Commonwealth 
v. Rogers, 181 Mass. 184. 

The contention that the statute in question unconstitutionally 
limits the selection of election officers has been answered by what has 
already been said and appears to be entirely without force when taken 
in connection with the whole scope of the act. 

There remains for consideration one further matter to which refer- 
ence should be made. I refer to the declaration in the second section 
of the supplemental act that its general scheme and purposes include 
the filing by ten voters of a petition endorsing any member of their 
political party as a candidate for nomination. It is said this must be 
taken as a legislative limitation upon the right of electors to choose 
their own nominees. I do not, however, so regard it. The declaration 
in question occurs in a sort of preamble to the enacting portion of the 
statute whose latter sections deal specifically with each feature of the 
act in a mandatory manner. The matter now under consideration is 
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thus dealt with in the fourth section, which enacts with particularity 
just how electors may place a candidate in nomination, and in this section 
no reference is made to any such limitation upon the electors’ freedom 
of choice. 

Under these circumstances, if exact efficiency is to be given to the 
latter and specific enactment, it can be done only by treating as 
ineffectual the declaration of the earlier section; treating it, that is to 
say, as a preamble would be treated under like conditions. If, however, 
the legislative intention to be gathered from both sections is that the 
official ballots furnished at public expense for use at the primary elections 
by political parties shall contain the names of members of such parties 
respectively, no constitutional right is invaded. Citizens who prefer to 
place in nomination a candidate who is not of the same political party 
as themselves are free to give expression to such preferences, but in a 
different manner. How they may do so is a matter of regulation. A 
difference of opinion between the court and the legislature as to the 
expedience of making such a distinction, if such difference existed, 
could not find expression in any judicial action, this being one of those 
matters in respect to which the court can not, as Judge Cooley phased 
it, “run a race with the legislature.” Interpreted in either of these ways, 
the fourth section is a valid act of legislation and by implication repeals 
those sections of the original act upon which the relator relies, and 
hence his application must be denied. The rule to show cause is 


discharged. 





General statutory language providing indemnity to the next of kin 
of a person negligently killed is held, in McMillan v. Spider Lake S. & 
L. C. (Wis.), 60 L. R. A. 589, not to apply in favor of non-resident aliens 
in case deceased is instantly killed, or dies without conscious pain. 





A municipality situated on a natural flowing stream is held, in Can- 
ton v. Shock (Ohio), 58 L. R. A. 6387, to have no right to materially 
diminish the flow of water in such stream, to the injury of a lower pro- 
prietor, by supplying water to persons outside of the municipality, or by 
supplying to manufactories for power purposes more than a reasonable 
share of such water. 


Under a constitutional provision that private property shall not be 
taken or damaged for public use without just compensation having been 
first made, it is held, in Steinhart v. Superior court of Mendocino Coun- 
ty (Cal.), 59 L. R. A. 404, that possession of land sought to be condemn- 
ed pending the proceedings cannot be given by the legislature to the 
applicant, upon payment into court of sufficient money to compensate 
the landowner in case the land is finally taken. 








The instruments, devices, or tokens used in the commission of a 
crime are held, in State v. Edwards (W. Va.), 59 L. R. A. 465, to be com- 
petent and legitimate evidence in the trial of the accused, and the taking 
of them from his person by an officer who has arrested him upon a charge 
of his having committed the crime is held not to be an illegal seizure. 
With this case is a note as to admissibility in evidence against accused of 
documents or other things taken from him. 
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TRUITT et al. v. DARNELL et al. 





(N. J. Court of Chancery, July 29, 1903.) 


Attorney and client—Suit for 
fees — Preliminary notice — En- 
forcement of judgment—Restraint 
in equity.—Attorneys-at-law con- 
ceived that theirnon-resident clients 
were indebted to them for alleged 
services. The attorneys did not 
state to their clients the nature of 
the services and the amount of 
fees demanded, nor did they serve 
their clients with a copy of a taxed 
bill of such fees. The clients did 
not know that any such bill was 
claimed, and deny that they owe 
anything to their attorneys. The 
latter issued a foreign attachment 
against their clients for the alleged 
debt, but gave their clients no 
notice of that fact. The clients had 
no knowledge of the attachment 
suit, and therefore made no de- 
fense. Judgment on the attach- 
ment was entered against the 
clients in favor of the attorneys for 
the sum claimed by them. After 
the judgment was entered the 
clients were, for the first time, in- 
formed by their attorneys that suit 


had been brought and judgment 
entered against them. The clients 
applied to the law court in which 
judgment had been entered, and 
were refused relief on the ground 
that the court had no power to 
grant it. The attorneys were about 
to sell, under the attachment judg- 
ment, the property which their 
clients had put in their charge. 
Held, (1) The attorneys were 
obliged by section 12 of the Prac- 
tice act (Gen. St., p. 2535) to serve 
upon their clients a taxed bill of 
their fees, etc., before suit. (2) It 
was their duty as attorneys to have 
made known to their clients that 
the attachment was sued out and 
pending. (3) The omission of the 
attorneys to demand their fee by 
a bill of items, etc., before suit, and 
to notify their clients of the attach- 
ment, entitles the clients to the aid 
of this court to enjoin the sale or 
other proceedings under the attach- 
ment judgment until they be let 
in to defend that suit on its merits. 


Mr. A. H. Gangewer for complainants. 


Mr. C. L. Cole for defendant. 


The facts in this case were, in brief, these: The law firm of Sims 





& Darnell, of Atlantic City, were the attorneys of Mary T. Truitt and 
others, owners of a hotel in Atlantic City, called the Hotel De Ville. 
As such attorneys they were empowered to collect rents, repair the 
hotel, and generally to act as attorneys-at-law and in fact for their 
clients. In rendering a bill to these clients in July, 1902, this item 
was attached: “Bal. due Sims & Darnell, $401.29, with fee to be added.” 
There was no statement of the amount of “fee to be added,” nor for 
what service it should be charged. No settlement was made, no fur- 
ther items were rendered, and no solicitation of payment was made, but 
on August 26, 1902, the firm issued a foreign attachment out of the 
Atlantic Circuit court upon an affidavit claiming that the defendants 
in the attachment were indebted to them in the sum of $2,602.48 for 
services rendered. The\ hotel property was attached, an auditor 
appointed and a judgment obtained for $2,607.37. Not till after the 
entry of judgment was it made known to the clients of the law firm 
that the attachment was issued. The defendants in the attachment then 
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applied to the Circuit judge for relief, asking that the attachment judg- 
ment be opened. The Circuit judge refused on the ground that the Cir- 
cuit court had full judicial power only over common law procedures and 
had no authority to control judgments entered under special statutory 
proceedings, where the statutory requirements had been observed. 
The defendants in the attachment then filed a bili of complaint in the 
Court of Chancery asking for an injunction from further proceedings 
under the attachment, etc. Mr. Sims having died, the surviving defend- 
ant was Albert H. Darnell. In the course of the opinion rendered the 
Vice Chancellor said: 


GREY, V. C.: * * * * The Practice act (Gen. St., p. 2535, 
Sec. 12) provides that no attorney shall commence or maintain any 
suit against his client for the recovery of any fees, charges or disburse- 
ments until after he shall have delivered to his client a copy of the 
taxed bill of such fees, costs or disbursements. In Strong v. Mundy, 
52 N. J. Eq. 885, 31 Atl. 611, the Court of Appeals said this require- 
ment can not be limited to the charges taxed in the bill, usually known 
as “costs of the suit,” mentioned in the previous sections; and on the 
following page intimates that before suit is brought by a lawyer against 
his client for charges for general services, such as are the subject-matter 
of this attachment suit, the bill of charges, etc., must, under section 
12, be settled by taxation before service. What mode of procedure 
shall be observed in taxing such a bill is not indicated by the court’s 
opinion. In this case there was no taxation of the bill, no service of 
any copy, and a suit in attachment was begun by the attorneys before 
all the services for which the fees were claimed had even been rendered 
to their clients. ‘The complainants have been deprived of their right to 
defend the attachment suit by the action of their attorneys in suppress- 
ing the fact, which they were bound to disclose, that they had a claim 
for these fees, and were suing for them. Irrespective of the obligations 
imposed by the statute upon a lawyer who claims fees from his client, 
to serve copy of bill before suit, I think, upon general principles, 
in cases where compensation to be paid for services has not been fixed 
by agreement between the parties, the client has an equity to be 
informed of the amount claimed by the attorney before suit is brought. 
The client may be willing to pay the amount claimed by the attorney 
without suit. The nature of the relation of attorney and client is such 
that the attorney is bound to disclose to his client the amount of his 
charge, so that the latter may not be subjected to costs of suit if he be 
willing to pay the sum demanded. No certainly efficient tender of 
payment can be made until there is either an agreement as to the 
amount of the sum due or an acceptance by the client as correct of the 
sum claimed by the attorney. While the relation of attorney and client 
continues and no circumstance has occurred which has put the parties 
in hostility to each other, so that the client no longer has a right to 
expect his attorney to care for his interests, the attorney is bound to 
inform his client of every matter known to the attorney which may 
threaten his client’s interests, even if the endangering incident is the 
attorney's own claim for fees, which certainly is dangerous if enforced 
by attachment against non-resident clients. In the present case no such 
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infermation was given. The attorney prosecuted a suit against his 
clients which he knew carried no personal notice to them. The basis 
of the suit was a claim for an amount of fees which the attorney knew 
his clients had not been informed was demanded of them. The attorney 
prosecuted this suit to judgment without giving his clients any informa- 
tion that it was pending, and thus deprived them of all opportunity 
to defend it. When they apply to the law court for relief they are 
informed that it has no power to aid them. Under this judgment for 
fees, which the clients insist are not due, and which both parties admit 
the attorney never asked his clients to pay until after judgment had 
been entered against them, the attorney is about to sell the very hotel 
property which his clients had committed to his charge. 

The defendant’s counsel insists that the complainants have their 
remedy at law, under the Attachment act (Act March 20, 1901; P. L., p. 
169, Sec. 27), by suit on the refunding bond to be taken by the auditor. 
This assumes that the complainants shall submit to the forced sale of 
their hotel under the attachment, which would plainly inflict irreparable 
loss upon them, and rely upon a law suit for their remedy. It is the 
function of this court to prevent such loss where an equitable right is ex- 
hibited which justifies its interference. 

The defendant further contends that, under the rulings in Tom- 
kins v. Tomkins, 11 N. J. Eq. 515, and Herbert v. Herbert, 49 N. J. Eq. 
70, 22 Atl. 789; on appeal, 49 N. J. Eq. 566, 25 Atl. 366, where the 
proceedings in an attachment suit are regular in all formal respects, 
the Court of Chancery can not intervene merely on the ground that 
the claim which has passed to judgment is not, in point of fact, justly 
due, or is of a contestable character. He insists that in the Herbert 
case the Court of Appeals expressly declared that “the only ground 
upon which a defendant in attachment can have any relief in this court 
is that the plaintiff fraudulently used and managed the attachment suit 
for the enforcement of a claim which he knew had no legal efficacy.” 
The defendant insists that under these rulings, if any sum be due to a 
plaintiff in attachment, no matter how small it may be, this court can 
afford no relief, although the plaintiff may have obtained judgment 
for much more than is in fact owing to him. The fraudulent conduct 
of any suit by a plaintiff in such manner that the defendant is prevented 
from making his defense at law raises an equity which justifies the 
interference of this court to secure to the defendant the opportunity 
to be heard, of which he has been deprived by the fraud of the plaintiff. 
Every man is entitled to present his defense to a suit breught against 
him. Whether this defense be good or bad is for the court in which 
the suit is brought to determine, after hearing it. The right to be 
heard in the regular order of procedure is not dependent upon the 
meritorious character of the defense, nor is it limited to those cases 
in which the defendant owes nothing to the plaintiff. A defendant 
has the same right to defend himself against an exorbitant increase 
of a bill as against a totally false claim. He has the right to the same 
equitable remedies in both cases. A party has his remedy in equity 
against a fraud which has cheated him of his right to defend a law 
suit, as he has against a fraud which has actually cheated him of his 








312 THE NEW JERSEY LAW JOURNAL. 


property. This fraud may consist just as effectually of a suppression 
of the truth which the plaintiff was bound to disclose as of a suggestion 
of a falsehood with a purpose to mislead. I do not understand the Court 
of Appeals judgment to deny these positions. Regarding its declara- 
tion in the Herbert case, it may, I think, be fairly said that every 
plaintiff in an ex parte attachment who passes his claim to judgment 
for an amount which is not, in point of fact, justly due in the sense 
that it is not owed to him by the defendant in attachment, has fraudu- 
lently used and managed his attachment for the enforcement of a claim 
which he knew had no legal efficacy. No refined distinctions are needed, 
however, in the present case. The plaintiffs in the attachment were 
at the time they brought their suit the attorneys of the defendants in 
that attachment suit. No such relation appeared in the Herbert case. 
The attorneys were, both by the statute and upon general principles of 
law, bound to notify their clients of the specific sum demanded for their 
fees before they began suit against them. The attorneys were bound 
to have notified their clients of the beginning and pendency of the 
attachment suit which was levied upon the very hotel property of their 
clients which was in the attorneys’ charge, the rents of which they 
were then, by power of attorney, authorized to collect. The omission 
of the defendants in this suit to perform their duty to their clients (the 
complainants in this suit), which prevented a defense in the attachment 
suit, entitles the complainants to the aid of this court under any proper 
construction of the case of Herbert v. Herbert. 

[ will advise an order that, upon the complainants filing a bond 
securing the defendant the benefit of his judgment in attachment, if this 
suit shall fail, and securing also the payment of any final judgment 
in that attachment, a preliminary injunction shall issue, restraining the 
defendants from selling the Hotel De Ville and its equipments, and 
from collecting any rents or profits thereof, and from proceeding on the 
attachment judgment unless the defendant shall consent that the judg- 
ment be opened and the complainants be let in to defend said attachment 
suit on the merits of the case. 

CHARGE TO GRAND JURY. 

At the opening of the Atlantic county courts on September 8 Mr. 
Justice Hendrickson called the attention of the grand jury to the homi- 
cide case at Minotola and other breaches of the peace growing out 
of the strike troubles there, and to other violations of the criminal 
laws within the county. He urged upon the grand jury the importance 
of an impartial administration of the criminal laws and addressed them 
in part as follows: 

“To enforce in part only, and to screen some of the guilty by reason 
of friendship, favor or interest, would be an act of corruption and dis- 
honor. The public effect of such misconduct is to encourage anarchy 
and disregard of law. Serious lessons upon this subject have been 
taught the country by the recent disgraceful lynchings and attempts to 
lynch prisoners while in the custody of the officers of the law. The 
President’s words to Governor Durbin upon this subject may well be 
studied and gravely considered by every citizen who loves his country 
and its liberties. 
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“If the police departments and the public officers entrusted with 
the duty of suppressing crime and of arresting and prosecuting violators 
of the criminal law refuse to perform their duties, or neglect to do so 
where they are cognizant of the existence of such violations, they are 
themselves indictable for misconduct in office. 

“To constitute corrupt misconduct in the screening of vice and 
crime it is not always necessary that there should be proof of the 
officers having accepted money or other valuable thing in consideration 
of protection. While corrupt motive is essential to the offense, passions 
or party prejudice may constitute corruption, without the expectation 
of money. Corruption may be inferred from the facts. 

“The thorough enforcement of the criminal law must depend much 
upon the integrity of the officers of the law and of the members of the 
grand jury, but still an important fact is the good citizenship of the 
county. The citizens have a duty, and that is to make complaint to 
the proper authorities of the existence of criminal practices in their 
midst. The Prosecutor of the Pleas is entrusted under the law with 
the duty of detecting and prosecuting crime within the county, and he 
will, no doubt, be quick to respond to the call of any responsible citizen 
who will bring to him information of such violations, and call them to 
the attention of the grand jury.” 





NEW JERSEY COURT OF ERRORS AND APPEALS. 


(Abstracts of Recent Opinions.) 


Statute of frauds—Authority to sell land—Right to compensation.— 
i. The tenth section of the statute of frauds, which provides that no 
broker or real estate agent selling lands on account of the owner shall 
be entitled to receive any commission for such sale unless the authority 
for selling is in writing, signed by the owner or his authorized agent, 
is aimed at and applies to any person who acts as broker or real estate 
agent in the very transaction out of which the claim for compensation 
arises. 2. In the absence of a written contract for the sale or exchange 
of real estate, there is an absence of right to compensation for services; 
and where there is no written contract a subsequent express promise 
to pay is without consideration and void, under the statute of frauds 
(Gen. St., p. 1604, Sec. 10). Stout v. Humphrey. (Mr. Willard C. 
Parker and Mr. H. B. Herr for plaintiff in error. Mr. George H. Large 
for defendant in error). Opinion by VROOM, J., June 15, 1903. 


Conditional sale—Unrecorded contracts—Validity—1. An unre- 
corded contract for the conditional sale of goods and chattels, accom- 
panied by an actual delivery, and followed by an actual and continued 
change of possession of the things contracted to be sold, wherein it is 
provided that the ownership of such goods and chattels is to remain 
in the person so contracting to sell the same until the same are paid 
for, or until the occurring of some future event or contingency, is valid, 
and may be enforced against ordinary creditors of the person contracting 
to buy the same. The Recording act of 1889 (P. L., p. 421), as amended 
by the act of 1895 (P. L., p. 302), Gen. St., p. 891, voids such instru- 
ments when not recorded only as against judgment creditors of the 











314 THE NEW JERSEY LAW JOURNAL. 


person so contracting to buy the same and subsequent purchasers and 
mortgagees thereof in good faith. 2. A landlord who has caused a 
distress to be levied upon such goods and chattels in possession of the 
person so agreeing to buy, for arrears of rent of the premises occupied 
by him, is not a judgment creditor, within the meaning of said amended 
act. Reischmann v. Masker. (Messrs. Cowles & Carey for plaintiffs 


in error. Messrs. Potts, Midlige & Higgins for defendant in error). 
Opinion by HENDRICKSON, J., June 15, 1903. 


Limitation of actions—Acknowledgment—Evidence—Admissibility. 
—1. Letters written to the holder of a note by the administrator of the 
deceased maker before the note was outlawed, referring to the money 
owing to the holder by the writer as administrator, and requesting the 
holder to wait for a time, and containing expressions which might be 
construed to be promises to pay the note, were admissible to prove a 
written acknowledgment of the debt, so as to avoid the statutory bar 
existing at the commencement of the action. 2. Under the express 
provisions of Gen, St., p. 1976, Sec. 17, a sole administrator may remove 
the bar of the statute of limitations by an acknowledgment and new 
promise. Hewes v. Hurff. (Mr. T. J. Middleton and Mr. Jonas S. 
Miller for plaintiff in error. Mr. David O. Watkins for defendant in 
error). Opinion by GUMMERE, C. J., June 15, 1903. 


Public parks—Special acts—Constitutional law—Appointment.— 
The County Park act, approved March 5, 1895 (Gen. St., p. 2618), 
authorizes the appointment, by a justice of the Supreme court, of com- 
missioners to lay out public parks in any county having a population 
exceeding two hundred thousand, but provides that the act shall not 
go into operation in any county unless the voters of the county accept it, 
and it directs certain county officers to take steps for submitting the 
question of acceptance to the voters at the next election. Held: 1. That 
the distinction drawn between the more populous counties and the others 
is legitimate for the purposes of the act. 2. That the provision for 
submission at the “next election” is directory only, and the act may be 
accepted at a subsequent election, and may be accepted in counties 
which acquire the designated population after the passage of the act. 
3. That the legislature had constitutional authority for conferring upon 
a justice of the Supreme court the power of appointing the park com- 
missioners. Ross v. Board of Chosen Freeholders of County of Essex. 
(Mr. Henry Young for plaintiff in error. Mr. Joseph L. Munn for 
defendant in error, Board of Chosen Freeholders. Mr. Charles L. Cor- 
bin for defendant in error, Essex county park commission). Opinion 
by DIXON, J., June 15, 1903. 


Divorce—Desertion—Efforts to induce return—1. A husband is 
only entitled to a divorce for desertion of his wife, without efforts 
on his part to induce her to return, when the wife’s desertion occurred 
under such circumstances that it is manifest from the facts of the case 
that any efforts made to induce her to return would be unavailing. Hall 
v. Hall. (Mr. James F. Minturn for appellant. Mr. John I, Weller 
for respondent). Opinion by GUMMERE, C. J., June 15, 1903. 
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Notice of dishonor of a promissory note is held, in Oakley v. Carr 
(Neb.), 60 L. R. A. 481, to be sufficient if sent to the last indorser by 
the first mail of the day following dishonor, even though such indorser 


is an agent for collection merely. 





MISCELLANY . 


STATE NOTES. 


Judge Kirkpatrick, of the United 
States District court, has appointed 
Cortlandt Parker, jr., of Newark, 
United States District Attorney for 
New Jersey pending an appoint- 
ment by President Roosevelt. Mr. 
Parker was appointed Assistant 
District Attorney when David O. 
Watkins resigned that position to 
become State Commissioner of 
Banking and Insurance. 

Vice Chancellor Frederic W. 
Stevens and Miss Edith De Guel- 
dry Twining, daughter of Mrs. 
Kingsley Twining, were married 
in the Old Stone Church at Clin- 
ton, N. Y., September 9. The 
ceremony was performed by the 
Rev. Dr. Albert E. Erdman, of 
Morristown, assisted by the Rev. 
Robert L. Stevens, of Vineland, a 
brother of the bridegroom. After 
the ceremony a reception was held 
at The Elms, the summer home of 
the bride’s mother. The Vice 
Chancellor and his bride will live 
at Morristown upon their return 
from a short trip. This is Mr. 
Stevens’ second marriage. 


USING FALSE AFFIDAVITS. 


At the opening of the September 
term of courts in Bergen county 
Mr. Justice Pitney made these re- 
marks to members of the Bar: 

“T desire to say a word or two 
to the members of the Barasofficers 
of the court over which I have the 
honor to preside. The subject to 
which I wish to allude has already 
been given some publicity, and 





perhaps this is as good an occasion 
as any on which to speak about it. 
It is this: I received a few days 
ago a letter from one of the mem- 
bers of the Bar, practicing in this 
court, stating that he had been led 
to submit, in a matter that was 
heard before me as a Justice of the 
Supreme court, an affidavit that 


contained erroneous statements. 
The excuse was made that this had 
cccurred through inadvertence 


arising in the haste of business. I 
need hardly say to you, as I said 
tc him, that I can not sanction that 
sort of practice. If it occur by 
mere accident that, of course, is an 
excuse; but I look to the members 
of the Bar of this county, or any 
county where I am called to pre- 
side, to aid the court in a strict 
administration of the rules of prac- 
tice. I can not sanction the use of 
an affidavit that is known to con- 
tain an incorrect statement; I can 
not sanction the practice of per- 
mitting a witness to swear to an 
affidavit that is known to contain 
an incorrect statement, or the alter- 
ation of an affidavit after it has 
been sworn to, or the use of an 
affidavit thus altered. 

“This is a matter that concerns 
particularly the discipline of the of- 
ficers of the Supreme court, and as 
I sit here as a commissioner of that 
court, I make this mention of it. 
I can only succeed in my effort if 
I have the earnest co-operation of 
the members of the Bar. If by in- 
advertence or accident a mistake is 
made in the drafting of an affidavit, 
and there is no time remaining in 





316 ' HE NEW JERSEY 


which to correct it before it is re- 
quired to be used, it is better for 
counsel to present to the court what 
he says the witness will swear to, 
and ask for time to make the affida- 
vit correct. Counsel ought not to 
permit a witness to put his name 
and his oath to a writing that con- 
tains anything that is even incor- 
rect. I make no further allusion 
to the matter, and am not sure that 
any further allusion is at present 
called for. I only mention the cir- 
cumstance, which has_ received 
some publicity, in order to call 
upon the members of the Bar to 
adhere to a very careful, a scrupu- 
lously careful, practice in such mat- 
ters in the future.” 


PORTRAIT OF GOV. PENNINGTON. 


An addition was made to the 
collection of paintings in the Gov- 
ernor’s office at Trenton a few 
weeks ago, when a picture of Wil- 
liam Pennington, Governor and 
Chancellor from 1837 to 1843, was 
presented by friends of the deceas- 
ed Governor’s. relatives. The 
painting is by Harrison, of Jersey 
City, and is said to be an excellent 
likeness. 


THE FIRST LAWBOOK. 


The well-known Assyriologist, 
Dr. Hugo Winckler, published an 
account of the legislation promul- 
gated by King Amraphel of Baby- 
lon, which, so far as is known at 
present, was the first book of laws 
ever given to the world. King 
Amraphel lived two thousand two 
hundred and fifty years B. C. and 
is mentioned in the Bible as a con- 
temporary of Abraham, so that his 
statutes were drawn up fully five 
centuries before the laws of Moses. 
They number two hundred and 
eighty-two and contain, among 
others, the following: 


LAW JOURNAL. 


“If a woman who sells beverages 
gives bad value for the money paid 
her, she shall be thrown into water. 

“Tf a wife be a spendthrift, or if 
she otherwise neglect her duties, 
her husband may put her away 
without compensation, but if a man 
put away his wife for no other rea- 
son than that she has no children 
he shall return her whole dowry. 

“Tf a betrothal be rescinded the 
man shall pay the woman com- 
pensation. 

“A widow with grown-up chil- 
dren may not marry again without 
permission from a judge.” 





AN IMPEDIMENT TO PLAIN 
SPEAKING. 

Senator Berry, of Arkansas, is 
one of the story-tellers of the Dem- 
ocratic cloak room. 

“Down in Pike county,” he said, 
“we had a trial I attended once 
where a man named Johnson was 
on the stand. Johnson was for the 
defense, and the way he was setting 
things straight was a caution. 

“Here, said the attorney for 
the prosecution when he took John- 
son in hand, ‘I want you to stop 
prevaricating. Don’t you know 
you are under oath?’ 

“*Stop what?’ asked the witness, 

“Stop prevaricating.’ 

“The witness drew himself up 
with great dignity. ‘Well,’ he said, 


‘T’d like to know how a man can 


help prevaricatin’ when he’s lost 
two front teeth.’ ” 


AN HISTORICAL ADDRESS. 


Mr. Justice Swayze, a native of 
Sussex county, was selected to de- 
liver the address at the sesqui- 
centennial celebration of the or- 
ganization of that county, held at 
Newton on September 3. The 
address has been printed in pamph- 
let form and comprises sixty-eight 
pages. Necessarily it is not in full, 
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but is a most interesting compila- 
tion of the facts known concerning 
that county. At the celebration 
there were said to have been about 
fifteen thousand people. 





INFLUENCING GRAND JUBIES. 


In his charge to the grand jury 
of Hunterdon county at the Sep- 
tember term of court, Mr. Justice 
Swayze, among other things, said: 
“In some of the counties of this 
state—I hope it is not true in the 
county of Hunterdon—attempts 
are made to influence grand juries 
outside the grand jury room, and 
sometimes it has resulted in a re- 
consideration of an indictment that 
has been found. I say I hope it is 
not true in the county of Hunter- 
don. Of course, you will not per- 
mit any one to talk to you with 
reference to any case that may be 
pending, or that may be likely to 
come before you. You must con- 
sider the evidence as it is presented 
tc you on the part of the state or 
complainant. Sometimes I am 
told in other counties—lI hope it is 
not true in Hunterdon—defendants 
attempt to secure a hearing before 
the grand jury. That is not their 
right, and that ought not to be per- 
mitted in any case or upon any 
pretense whatever. If any viola- 
tion of that rule (which would be a 
violation of the oath of the grand 
jury) should come to the attention 
of the court, it would be my duty, 
of course, to punish it as a con- 
tempt of court.” 


POPE LEO’S WILL. 


We give below the text of the 
will of Pope Leo XIII, because it 
must prove a matter of curious in- 
terest to our American lawyers: 

In the name of the Father, the 
Son and the Holy Ghost, as the 
end of our mortal career is ap- 
proaching, we put in this holo- 
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graph will our last desires. Be- 
fore all we humbly supplicate the 
infinite bounty and charity of the 
blessed Lord to condone the faults 
of our life and receive benignantly 
our spirit in the beatific eternity 
which we specially hope, through 
the merits of Jesus, the Redeemer, 
trusting to His very sacred heart, 
an ardent furnace of charity and 
fount of spiritual life and humanity. 

We also implore as mediators 
the blessed Virgin Mary, mother 
of God, and our own much-beloved 
mother, and that legion of saints 
whom in our life we venerated in a 
special way. 

Now, coming to dispose of the 
family patrimony, which is ours ac- 
cording to the deed of division 
drawn up by the notary, Curzio 
Franchi, December 17, 1882, we 
appoint as heir of this patrimony 
our nephew, Count Ludavico 
Pecci, son of Giovanni Battista, our 
deceased brother. 

From this property must be de- 
cucted that already donated to 
Count Ricardo, another nephew, 
on the occasion of his marriage, ac- 
cording to a deed of February 13, 
1886, by Notary Franchi. 

Equally from this property must 
be deducted all the estate in the 
Carpineto Romano belonging to 
the holy see, according to the 
declaration in our chirograph of 
February 8, 1900. 

In this, our testamentary disposi- 
tion, we have not thought of our 
other nephew, Camillo, and our 
nieces, Anna and Maria, son and 
daughters of our brother, Giovanni 
Battista. For them we have in life 
properly provided decorous main- 
tenance on the occasion of their 
marriages, 

We declare that no one of our 
family can claim any right in any- 
thing not contemplated in the pres- 
ent document, because all the other 
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belongings of whatsoever nature 
which have come to us as pontiff 
consequently are, and in any case 
we wish to be, the property of the 
holy see. 

We confide the exact execition 
of this, our disposition, to Cardinals 
Mariano, Rampolla, our Secretary 
of State, Mario Mocenni, and Sera- 
fino Cretoni. This declaration is 
to be our last will. 

The Vatican, Rome, this eighth 
day of July, 1900. 

GIACCHINO PECCI, 
Leo P. P. XIII. 


OBITUARY. 





MR. ROBERT ALLEN, 

Mr. Robert Allen, one of the old- 
est practicing lawyers in New Jer- 
sey, was found dead on September 
22 in the wagon house back of his 
home in Broad street, Red Bank. 
There was a bullet wound in his 
head. On the floor beside the 
body lay a revolver, and all the cir- 
cumstances pointed to suicide. 

Mr. Allen was about town in the 
morning, although for a long time 
he had been in rather feeble health. 
It is generally believed tinat his fail- 
ing health and his inability to attend 
te his business caused him to take 
his life, 

Mr. Allen was born in New 
York City, March 4, 1824, and 
graduated from Princeton College 
in 1846. He read law with Peter 
Vredenburgh, of Freehold, and was 
admitted to the Bar in July, 1848, 
becoming counsellor in February, 
1854. He was a member of the 
Assembly for 1853 and 1854. His 
practice extended over a period of 
fifty-five years. He always prac- 
ticed in Red Bank. He was school 
superintendent of Shrewsbury 
township for several years; was 
for five years prosecutor of the 
pleas of Monmouth county. He 


was admitted to the United States 
Supreme court in April, 1889, and 
was appointed a United States 
commissioner December 28, 1891. 





BOOK NOTICE. 


THE LAW AND PRACTICE 
Relating to Referees, References 
and Arbitrations, With Forms. 
By L. L. Boyce, of the Albany 
Bar, Albany; Matthew Bender. 
Pages 456. Price $4.50 deliv- 
ered. 


This volume is a revision of the 
work on “Referees and Refer- 
ences,” which is about fifteen years 
old and has been for that period the 
only text book used by the Bar of 
the state of New York on the sub- 
ject of which it treated. As is well 
known, references form an import- 
ant feature in the New York prac- 
tice, to which practice alone the 
work relates. 

Mr. Boyce has made a complete 
book and especially valuable are 
the one hundred and _ fifty-four 
forms which follow the main text. 
The entire field of references, in the 
state of New York, is fully and 
carefully covered and every subject 
of a reference comprehensively 
treated, including all minor refer- 
ences under special statutes. The 
kindred subject of arbitrations is 
also exhaustively treated in five 
chapters. 

The publishers say that “The 
amendments of 1903 by which 
‘Short Form’ decisions are abolish- 
ed and a change in the method of 
reviewing referees’ decisions and 
the many important decisions since 
the latest text books on this subject 
were published fifteen years ago, 
make a new up-to-date work at 
this time imperative.” The book is 
handsomely printed; in fact its ap- 
pearance makes it a model of its 
kind. 
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MISCELLANY. 


A MANUAL OF Corporate 
Management, containing Forms, 
Directions and Information for 
the use of Lawyers and Corpora- 
tion Officials. By Thomas Con- 
yington, of the New York Bar. 
For sale by The Lawyers’ Co- 
Operative Publishing Co., Roch- 
ester, N. Y.; also 79 Nassau 
street, New York City. Pp. 300, 
buckram. Price $2.50. 


This work has been specially 
prepared to represent the modern 
developments of corporation law in 
New York and New Jersey. It is 
for the use of lawyers and corpora- 
tion officials. The many details of 
corporate procedure have been col- 
lated, and numerous forms given. 
There are forty-three chapters in 
all, and an excellent index. 


LEGAL MASTERPIECES: Spe- 
cimens of Argumentation and 
Exposition by Eminent Lawyers. 
Edited by Van Vechten Veeder. 
Two vols. St. Paul: Keefe- 
Davidson Co. Pp. 1324, cloth. 
Price, law sheep, $7.00; cloth, 
$6.00 net. 


The author has brought together 
in these two volumes specimens of 
the best models of the various 
forms of discourse and composition 
by the most eminent lawyers of the 
past century. He has begun with 
Lord Mansfield, who died in 1793, 
and ended with Mr. James C. Car- 
ter, of the New York bar, who is 
still in active practice in that city. 
There is an interesting array of 
names, from first to last, for ex- 
ample of Thomas Erskine, Lord 
Stowell, John Philpot Curran, Lord 
Brougham, Sir Alexander Cock- 
burn and Lord Bowen, among the 
English lawyers, and of Alex- 
ander Hamilton, Chief Justice Mar- 
shall, Horace Binney, Daniel Web- 
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ster, Benjamin R. Curtis, Wendell 
Phillips, Charles O’Conor, Richard 
Henry Dana, Jeremiah S. Black, 
David Dudley Field and William 
M. Evarts, among American law- 
yers, 

As our readers well know, there 
have been some highly dramatic, 
public controversies between na- 
tions during the past half century. 
This work furnishes the text of the 
discussion of the rights of nations 
by Messrs. Carter, Evarts, O’Conor 
and others, which embody the clos- 
est kind of reasoning and exhau- 
sive legal acumen, not to say ma- 
turest scholarship. ‘There are also 
eighteen selections dealing with 
American constitutional law, and 
of course, these include the Dart- 
mouth College case and other 
specimens of the eloquence of 
Daniel Webster, as well as an elo- 
quent argument by Wendell Phil- 
lips.’ Almost of more interest still 
are the selections dealing with 
criminal law, including Erskine’s 
historic efforts for individual liberty 
and other noted addresses by Cur- 
ran, Lord Brougham, Webster, etc. 
The remaining selections deal with 
various civil and miscellaneous top- 
ics and include,among others, Lord 
Mansfield’s classical judgment in 
the case of the Chamberlain of Lon- 
don v. Evans; Lord Stowell’s opin- 
ion in the case of The Gratitudine; 
Horace Binney’s masterly argu- 
ment in the Girard will case; 
Charles O’Conor’s exposition of 
the doctrine of privileged com- 
munications in the case of Ormsby 
v. Douglass, and four of Lord Bow- 
en’s judgments on topics of such 
timely interest as the legal limits 
of trade competition, and the vali- 
dity of contracts in restraint of 
trade. 

The work ought to be in the 
hands of every lawyer who aspires 
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to the making of influential argu- 
ments before a jury or before the 
higher courts. There are models 
in these two volumes, without num- 
ber, of accuracy of statement, 
clearness of logic, astuteness and 
force of reason, which will serve 
the purpose of arousing the mind 
to emulation of great efforts on 
great occasions. 


WHERE AND HOW. A Hand- 
book of Incorporation being a 
Digest and Comparison of the 
Corporation Laws of New York, 
Maine, West Virginia, New Jer- 
sey, Delaware, South Dakota, 
Massachusetts. By John  S. 
Parker, of the New York Bar. 
New York: The Broun-Green 
Co. Pp. 176, paper. 25 cents. 


This work seems to be carefully 
prepared and well printed. It re- 
presents a great deal of painstaking 
labor and cannot fail to be useful. 


THE NEW JERSEY Notaries’ 
and Commissioners’ Manual, with 
Commissioners’ Manual, with 
Forms. By W. Locke Rockwell. 
Newark: Soney & Sage, 1903. 
Pp. 87. Paper $1.00; law can- 
vas $1.50. 

The notaries and commissioners 
of New Jersey have never had a 
volume concerning their statutory 
powers and the decisions relating 
thereto. The hundreds of officials, 
whose duty it 1s to protest commer- 
cial paper, administer oaths, take 
acknowledgments, etc., have long 
sought a work of this nature in 
vain, but it is now forthcoming. Mr. 
Rockwell, a young member of the 
state Bar, has put in shape the full 
New Jersey law concerning notar- 
ies and commissioners, and has per- 
formed his work in a thoroughly 
satisfactory manner. The law is 


clearly stated, all references are full, 
and there is nothing omitted which 
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ought to be embraced in the com- 
pilation. No doubt the sale will be 
large among the officials of this 
state and even attorneys, and we 
can recommend it without qualifi- 
cation. The handsome type in 
which the work is set adds to its 
attractiveness and value. We con- 
gratulate Mr. Rockwell at this, his 
first attempt at book making, 
which leaves nothing to be desired. 


THE NEW JERSEY Practice 
Act, and the Certiorari Quo War- 
ranto and Mandamus _ Acts, 
(Revision of 1903). By Wilbur 
A. Mott. Newark: Soney & 
Sage, 1903. Pp.174. Law can- 
vas, $2.50. 


Mr. Mott’s book is another work 
needed in this state, and the Bar of 
the state are sure to be its willing 
patrons. As Mr. Mott correctly 
states in his preface, the revisers of 
the law of 1874 and its supplements 
performed their work with un- 
usual thoroughness, and, in conse- 
quence, they have given not 
merely a compilation, but have 
changed, shortened and omitted 
sections to a degree which at first 
sight seems alarming. Neverthe- 
less, there are but few substantive 
changes in the old Practice act, 
and yet the language as it now is 
needs careful study. In this work 
every section is given prominence 
by a bold face title, and is then fol- 
lowed with references to the law, 
as it was formerly, to Supreme 
court rules, relating to the section, 
if any, and to decisions. The vol- 
ume is not only handy for practi- 
tioners, but we think must prove a 
necessity to any law office. Mr. 
Mott’s connection with some of 
the revisions gave him familiarity 
with this kind of work. The book 
is handsomely printed, in clear type, 
on excellent paper, and is a model 
of good book making. 











